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QUESTION PRESENTED

Does the Due Process Clause of the New Hampshire Constitution (Part 1, Articles 2
and 15) require the appointment of counsel for an indigent parent-defendant from whom the
State seeks to take custody of a minor child based on allegations of neglect or abuse?'

! Consistent with the position set out in the parents’ brief, the ABA addresses the question
solely under New Hampshire law. See Brief of Larry M. and Sonia M. (Natural Parents of
Christian M. and Alexander M.) (November 18, 2011) at 1 n. 1 (“Because the due process
requirements of the State Constitution are at least as protective of individual liberties as those
requirements of the 14th Amendment of the United States Constitution, consideration of the
latter is not necessary”). See also In re Father, 155 N.H. 93, 95 (2007) (““We first address this
issue under the State Constitution, and cite federal opinions for guidance only.”); In re Shelby
R., 148 N.H. 237,239 (2002); In re Tracy M., 137 N.H. 119, 122 (1993).
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STATEMENT OF INTEREST OF THE AMICUS CURIAE

The American Bar Association (“ABA”), as amicus curiae, respectfully submits this
brief in response to the Court’s request that amici “focus on the ramifications of a decision” in
this case. The ABA has a long history of examining the ramifications of decisions related to
questions of equal access to justice, including the question now before the Court. The ABA
therefore focuses this brief on evidence and analysis that supports the ABA’s conclusion that
the risk of error inherent in abuse and neglect proceedings where indigent parent-defendants
are without legal counsel is too great to \comport with dué process under the New Hampshire
Constitution.

The ABA is the largest voluntary professional membership organization and the
leading organization of legal professionals in the United States. Its nearly 400,000 members
come frdm all 50 states as well as foreign jurisdictions.” They include attorneys in private law
firms, corporations, nonprofit organizations, government agencies, and prosecutorial and
public defender offices, in addition to judges, legislators, law professor, and law students.’

For over 90 years, the ABA has worked for equal access to justice for persons with
limited financial resources. Its first standing committee was the Standing Committee on
Legal Aid and Indigent Defendants (“SCLAID”), which was created in 1920. Today, the
charge of that committee continues to include the investigation and study of the

administration of justice, as it affects the poor, and the promotion of remedial measures

intended to help indigent defendants protect their legal rights. ABA Constitution, Article

? Neither this brief nor the decision to file it should be interpreted to reflect the views of any
judicial member of the American Bar Association. No inference should be drawn that any
member of the Judicial Division Council has participated in the adoption of or endorsement of
the positions in this brief. This brief was not circulated to a member of the Judicial Division
Council prior to filing.
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31.7. The ABA’s core goals and objectives include “[w]ork[ing] for just laws, including
human rights, and a fair legal process” and “[a]ssuring meaningful access to justice for all
persons,” reflecting the ABA’s concern that all persons in this country be able to obtain
effective legal representation.’

In 2006, the ABA’s Presidential Task Force on Access to Justice studied the specific
question of whether appointed counsel for low income persons is necessary to ensure the
protection of basic human needs, such as child custody. When this Task Force presented its
Report with Recommendation to the 550 member ABA House of Delegates, it was supported
by 25 wide-ranging ABA sections and entities, including SCLAID, as well as by several state
bar associations.® The House responded with the adoption, without dissent, of the following
as ABA policy:

RESOLVED, That the American Bar Association urges federal, state,

and territorial governments to provide legal counsel as a matter of right at

public expense to low income persons in those categories of adversarial

proceedings where basic human needs are at stake, such as those involving

shelter, sustenance, safety, health or child custody, as determined by each
jurisdiction.

> ABA Mission and Goals, available at http://www.abanet.org/about/goals.html.

* The sections, entities, and associations, as listed on the caption of the Report with
Recommendation, were: the ABA Section on Business Law, the ABA Commission on
Interest on Lawyers’ Trust Accounts, the ABA Commission on Law and Aging, the ABA
Section of Litigation, the ABA Steering Committee on the Unmet Legal Needs of Children,
the ABA Special Committee on Death Penalty Representation, SCLAID, the ABA
Commission on Immigration, the Association of the Bar of the City of New York, the King
County Bar Association (Washington), the Maine State Bar Association, the New York
County Lawyers’ Association, the Philadelphia Bar Association, the National Legal Aid and
Defender Association, the ABA Section of Administrative Law and Regulatory Practice, the
Washington State Bar Association, the Boston Bar Association, the Colorado Bar
Association, the New York State Bar Association, the Connecticut Bar Association, the
Minnesota State Bar Association, the Los Angeles County Bar Association, the Bar
Association of the District of Columbia, the ABA Section of Labor and Employment Law and
the ABA Section of Individual Rights and Responsibilities.
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ABA Report with Recommendation (2006 Annual Meeting #112A) (the “ABA Report”) at 1.°
“Child custody” proceedings include all proceedings “where the custody of a child is
determined or the termination of parental rights is threatened.” Id. at 13.

The ABA respectfully suggests that the evidence and analysis supporting the ABA’s
policy, both leading up to its adoption and thereafter, are directly relevant and material to the
question of whether due process under the New Hampshire Constitution requires the right to
counsel in abuse and neglect proceedings. Accordingly, the ABA requests that this Court
consider this evidence and analysis in making the New Hampshire constitutional
determination required in this case.

STATEMENT OF CASE AND STATEMENT OF FACTS

The ABA adopts the statement of facts set forth in the Statement of Interlocutory
Transfer Without Ruling Filed Pursuant to Supreme Court Rule 9.

SUMMARY OF ARGUMENT

This Court’s determination of whether due process under the New Hampshire
Constitution requires court-appointed counsel for indigent parent-defendants, in order to
protect their fundamental right to parent, requires the balancing of three factors—(1) the
private interest at stake, (2) the risk of error and the value of procedural safeguards, and (3)
the state’s interest. See In re Shelby R., 148 N.H. 237, 240 (2002) (citing In re Richard A.,

146 N.H. 295, 298 (2001)). Because there is no dispute that the fundamental right to parent is

* 2006 Annual Meeting #112A is attached as Appendix A. Recommendations become official
ABA policy after approval by vote of the ABA House of Delegates, which is the ABA’s
policy making body and is composed of representatives from states and territories, state and
local bar associations, affiliated organizations, ABA sections, divisions and members, and the
Attorney General of the United States, among others. Information on the House of Delegates
is available at http://www.americanbar.org/groups/leadership/house _of delegates.html.
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at stake in abuse and neglect proceedings,6 the ABA focuses its discussion on the second and
third factors of the three factor test.

As to the second, so-called “risk of error” factor, the ABA’s conclusion, after years of
investigation and analysis, is that the absence of counsel for indigent parent-defendants in
abuse and neglect proceedings results in a significant risk of an erroneous determination. This
is especially true where the opposing party is the State. As to the third, state’s interest factor,
the ABA’s investigation shows that the interests of both the parent and the state are best
served where indigent parent-defendants are represented. The ABA respectfully suggests that
‘the evidence and analysis relevant to these two factors is so compelling in most, if not all,
abuse and neglect proceedings involving indigent parent-defendants, that a case-by-case
balancing of the factors should Be rejected in favor of a rule requiring the appointment of
counsel for indigent parent-defendants in all such proceedings.

The evidence and analysis supporting the ABA’s policy includes the fact that a
substantial majority of states have recognized an unqualified right to counsel for indigent
parent-defendants in child custody proceedings. Similarly, other industrial democracies
provide indigent parent-defendants with such right td counsel. The ABA respectfully submits
that this Court should require no less as a matter of due process under the New Hampshire

Constitution.

¢ Although In re Shelby R. resulted in a plurality ruling, the Court was not split on the question
of whether or not a natural parent’s role in the family is a fundamental liberty interest
protected by the State Constitution. See In re Shelby R., 148 N.H. at 244 (dissenting opinion).
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ARGUMENT

I. WHEN THE STATE SEEKS CUSTODY OF A MINOR CHILD BASED ON

' ALLEGATIONS OF ABUSE AND NEGLECT, COUNSEL IS NECESSARY TO
PROVIDE INDIGENT PARENT-DEFENDANTS THE DUE PROCESS
GUARANTEE OF THE NEW HAMPSHIRE CONSTITUTION.

The New Hampshire Constitution requires this Court to determine whether indigent
parents have a legally protected interest and, if so, to then decide whether due process requires
the appointment of counsel as an appropriate procedural safeguard to protect that interest. See
In re Shelby R., 148 N.H. 237, 239 (2002)). In making this decision, the Court must weigh
three factors: (1) the private interests that will be affected; (2) the risk of erroneous
deprivation of the liberty interest through the procedures used and the value, if any, of
additional or substitute procedural safeguards; and (3) the state’s interest, including the
function involved and fiscal and administrative burdens that additional or substitute
procedural requirements would entail. Id. at 240; see also In re Father, 155 N.H. 93, 95
(2007).

This Court has previously concluded as to the first factor that adversary child custody
proceedings implicate a fundamental liberty interest—the right to parent. See In re Shelby R.,
148 N.H. at 239; In re Nelson, 149 N.H. 545, 547 (20»03). In this case, the central question
thus becomes whether that right is sufficiently protected, as a matter of due process under the
New Hampshire Constitution, if counsel to indigent parent-defendants is denied. The ABA
respectfully suggests that, in abuse and neglect proceedings, the conclusion that counsel must
be provided is so compelling in most, if not all cases, that a case-by-case balancing of the

factors should be rejected in favor of a rule requiring the appointment of counsel for low



